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PEABODY COAL COMPANY’S BRIEF IN OPPOSITION TO STATE’S
MOTION FORLEAVE TO REPLY TO RESPONDENT’S BRIEF IN

OPPOSITION TO STATE’S PROTECFIVE ORDER MOTION

Respondent,PeabodydoaiCompany(“PCC”) objectsto theMotion For LeaveTo Reply

To Respondent’sBrief In OppositionTo State’sProtectiveOrder Motion (“State’s Reply

Motion”), filed by Complainant,Peopleof theStateof Illinois (“State”), on or aboutJune19,

2003,for thereasonsfully discussedbelow. In short, the State’sReply Motion shouldbe denied

for the reasonthat the facts and argumentspresentedby the Statein the Reply Brieft that it

wishestheHearingOfficer to considereither (a) are not relevantto any issuepresentedby the

State’sReplyMotion or PCC’sResponseBrief, or (b) addressissuesthat theStatesimply chose

The following shortenedterms are usedin this brief to refer to certain documentspreviouslyfiled by the

partiesthat relate to theissuesdiscussedin this brief:

• “State’s ProtectiveOrder” meansComplainant’sMotion For ProtectiveOrder, filed on or aboutJune4,
2003.

• “PCC’sResponseBrief’ meansFCC’s Brief In OppositionTo State’sMotion For ProtectiveOrder,filed
on or aboutJune12,2003.

• “Blanton Affidavit I” meansthe Affidavit Of W. C. BlantonRelatingTo State’s Motion For Protective
Order,filed on or aboutJune12,2003.

• “Hedinger Affidavit” meansthe Affidavit Of StephenF. Fledinger RelatingTo State’s Motion For
ProtectiveOrder,filed on oraboutJune12,2003.

• “State’s Reply Brief’ meansReply To Rcspondent’sBrief In OppositionTo State’s ProtectiveOrder
Motion, tenderedto theHearingOfficerwith theState’sReplyMotion on or aboutJune19,2003.
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to ignore in theState’sProtectiveOrderMotion in thefirst instance,sothat theStatewill not be

materiallyprejudicedif theState’sReplyMotion is denied.

I. INTRODUCTION

Thebasesfor the State’sReply Motion are set forth in numberedparagraphs7 and 8

thereof,in which theState asserts(1) that it will be materiallyprejudicedif it is not allowedto

dispute the factual statementswithin PCC’s ResponseBrief, (2) that it will be materially

prejudicedif it is not allowedto rebut FCC’s contentionsregardingtheparties’SupremeCourt

Rule201(k) correspondenceand discussions,and (3) that PCC’scontentionthat its withdrawal

of theinterrogatoriesthat are thesubjectof theState’sProtectiveOrderMotion mootstheState’s

requestfor a protectiveorderwith respectto thoseinterrogatoriesisa newquestionthat theState

should be allowed to address.Becausethe State’sReply Motion containsonly conclusory

statementsto justify the relief it seeks,it is necessaryto examinetheState’sReply Brief that it

seeksleave to file in orderto determinewhethergroundsexist for that brief to be consideredby

theHearingOfficer. Therearenone.

Thefactorsto be consideredby the Hearing Officer in determiningwhetheror not to

allow particulardiscoverysoughtby a party include (1) whetherthediscoveryin questionseeks

to obtain relevantinformationor informationcalculatedto leadto relevant information, and

(2) whethera protectiveorderwould be necessaryto deny,limit, condition,or otherwiseregulate

that discovery to preventunreasonableexpense,or harassment,to expediteresolutionof the

proceeding,or to protect non-disclosablematerials from disclosure. 35 III. Adm. Code

§ 101.616(a),(d).2 However,the State’sReplyBrief offersno assistanceto theHearingOfficer

in makingthat determination.

2 3~Ill. Adm. Code§ 101.616shallbereferencedhereafteras“Section 101.616.”
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II. DISCUSSION

PCCwill addressthe argumentsadvancedin the State’sReply Brief in the following

order: (A) theeffect of PCC’swithdrawalof its disputedinterrogatorieson theState’sProtective

OrderMotion, (B) theState’scontentionthat it hassatisfiedtheapplicablestandardin obtaining

a protectiveorder, (C) the issueof whetherPCC’sdisputedproductionrequestsseekdocuments

subjectto discovery,and(D) SupremeCourt Rule201(k)(“Rule 201(k)”) issues.

A. As To PCC’sInterro2atories

By its ReplyMotion, the Statein partseeksleave to arguethat PCC’swithdrawalof the

interrogatoriesto which the State’sProtectiveOrderMotion was directeddoesnot moot that

motion to the extentit soughtan orderrelieving theStateof anyobligation to respondto those

interrogatories.Thereis, however,no good reasonfor this issueto be addressedin connection

with theState’sReplyMotion, but severalgoodreasonsnot to.

First, by PCCwithdrawingthe interrogatoriescomplainedof by theState, theStatehas

obtainedpreciselytherelief it soughtasto thoseinterrogatoriesby its ProtectiveOrderMotion in

thefirst instance.TheStatedoesnot contendotherwisein its ReplyBrief; andtheStatedoesnot

presentany reasontherewhy theHearingOfficer needsto ratify the relief alreadyobtainedby

the State.

Second,theStatehasfailed to demonstratewhy theHearingOfficer should resolvewhat

is now, in thecontextof theState’sProtectiveOrderMotion, a hypotheticalsituation. At most,

the State’sReply Brief addressessomeof the criteriafor the issuanceof a protectiveorder in

general,conclusorytermswhile completelyfailing to addressthefundamentalissueof whether

the interrogatoriesnowwithdrawnby PCCactuallyseekinformationthat is subjectto discovery.
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However,without any interrogatoriesactuallybeingdirectedto the Stateat this time, it is not

possiblefor theHearingOfficer to reasonablyapply Section101.616(a)and(d) to this dispute.

By its Motion For LeaveTo ServeInterrogatories,PCCseeksleave to direct amended

versionsof the four setsof interrogatoriesthat were attackedby the State’sProtectiveOrder

Motion.3 This PCC motion squarelyraisesthe issuesof whetherPCC may direct additional

interrogatoriesto the State at all; what, if so, are the factorsto be consideredin evaluating

whether specific additional interrogatoriesshould be allowed; and whether the specific

interrogatories(mostin their original form, but as modified)of which theStatehascomplained

should be allowed. Theseissuesmust be addressedby theHearingOfficer to rule on PCC’s

motion. Therefore,theHearingOfficer shoulddeclineto considertheState’sdiscussionof these

issuesin its Reply Brief.

B. AsTo Basis Of State’sObjectionTo PCC’sProduction Reauests

By its Reply Motion, the Statein part seeksleave to arguethat groundsexist for the

HearingOfficer to issuethe protectiveorder assought by the State. However, the State has

failed to justify the HearingOfficer consideringthe argumentas to this issueset forth in its

ReplyBrief.

First, to theextentthat theState’sReplyBrief actuallyanalyzesthe issueof whetherany

of the criteria for issuanceof a protectiveorder are presenthere,this is thefirst time that the

Statehasaddressedthat issue. As notedin PCC’sResponseBrief, theStatesupportedits request

for a protectiveorder in its ProtectiveOrderMotion only by (1) a generalcomplaintthat PCC

haddirected a lot of productionrequeststo theState,and (2) an allegation,without any attempt

to demonstrateits accuracythat many of theserequestsare duplicativeof discoveryrequests

Thus,theargumentspresentedwith respectto theseissuesby the Statein its Reply Brief addressa situation
that is notonly hypotheticalbut alsonottheactualsituationthat mustbe addressedby the HearingOfficer.
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previously directedto the Stateby PCC. Having failed to makeevena prima f~cjecaseto

support its ProtectiveOrder Motion asto PCC’sproductionrequestsin the first instance,the

Stateshould not be allowedto makeits principalargumentsasto this issuein its Reply Brief,

under theguiseof “replying” to PCCmerely havingpointedout theobviousshortcomingsin the

State’soriginal filing.

Second,thereis no reasonfor theHearingOfficer to entertaindiscussionof this topic in

theState’sReplyBrief, becausethat discussionalsodoesnot establishthat any of thecriteriafor

the issuanceof theprotectiveorderassoughtby theStateexisthere. In its ReplyBrief, theonly

substantiveargumentsassertedby the Stateare (1) that thereare a lot of discoveryrequests

involved in this particulardispute,(2) that a lot of theserequestsare duplicativeof previous

productionrequestsdirectedby PCCto the State,and (3) that if one were to “read eachand

every individual requestandcompareit to previouslypropoundedrequests,”onewould seethat

“the [new] requestsconstituteharassment,undueexpenseand delay.” (ReplyBrief at 9). These

argumentsdo not supportthe issuanceof a protectiveorder as requestedby the Stateeven if

countenancedby theHearingOfficer.

As ageneralproposition,amovingpartybearstheburdenof proving theproprietyof the

relief soughtby its motion. Scottv. Dept. of Commerceand CommunityAffairs, 84 Ill. 2d 42,

53 416 N.E.2d 1082, 1088 (1981): ‘[T}he courtshave uniformly imposedon administrative

agenciesthe customarycommon-lawrule that the moving party has the burden of proof.”

(quotingInternationalMinerals & ChemicalCorp. v. New Mexico PublicServiceComm’n, 81

N.M. 280, 283, 466 P.2d557, 560 (1970)). S~nbQ,Peoplev. Catalano,29 Ill. 2d 197, 204, 193

N.E.2d797, 801 (1963): “The motion by an attorneyfor leaveto withdrawfor any reasonis also

addressedto thesounddiscretionof thecourt. For that reason,a burdenrestswith the moving
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partyto proveto the court’s satisfactionthelegitimacyof therequest,or thecourtmayproperly

deny themotion.” In the contextof a discoverydispute,a party seekinga protectiveorderhas

theburdenof showinggood causefor the issuanceof suchan order. May Centers.Inc. v, 5,0.

AdamsPrinting & StationeryCo., 153 Ill. App. 3d 1018, 1022, 506 N.E.2d691, 694 (5th Dist.

1987). It is not sufficient for a party seekinga protectiveorder to merely assertthat certain

material is exemptfrom discovery. Akers v. Atchison.Topeka& SantaFe Rwy. Co., 187 Ill.

App. 3d 950, 957,543 N.E.2d939, 944 (1st Dist. 1989). S~~ Pembertonv. Tieman,117 III.

App. 3d 502, 505, 453 N.E.2d 802, 805 (1st Dist. 1983),holdingthat a partyseekingdiscovery

“is not bound by counsel’sunsupportedassertionthat there is no relevantinformation to be

obtained.” -

As notedabove,the analysisrequiredto determinewhetheror not a protectiveorder

should be issuedwith respectto discoveryrequestsinvolves considerationof (1) whetherthe

requestsseekinformation or documentsthat are subjectto discovery,(2) what is requiredof the

party to whom therequestsare directedto respondto them, and(3)whethertheeffort to respond

to the requestswould be unduly burdensome.The Statehasmadeno effort to addressany of

theseissueswith respectto the greatmajority of the specific productionrequestsin dispute.4

Rather,theStatehasmerelyprovidedtheHearingOfficer copiesof thoseproductionrequests.

Apparently,theStatecontendsthat the HearingOfficer shouldsimply acceptasan article

of faith theState’srepresentationsthat if theStatehad alsoprovidedtheHearingOfficer PCC’s

Contrary to the State’s assertions,PCC has nevercontended,either in its ResponseBrief or its attorneys’
affidavits, that the State has totally failed to discussits positions that the scopeand scaleof FCC’s discovery
requestsin disputeare unreasonable.The FCCpoint is that the Statehas refusedthroughoutthis discoverydispute
to addresseachof the discoveryrequestsin disputeon their respectiveindividual merits--andthe Statedoesnot
contendotherwisein its Reply Brief. indeed,the fact that the Statepoints only to two specific groupsof production

requestsas to which the Statehascommentedon the meritsof individual requestsemphasizestCC’spoint. This is,
of course,consistentwith the State’sbasicposition that it is entitled to a protectiveorder preciselyin irderioavoid
havingto addressthemeritsof the individualdiscoveryrequestsat issue.
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earlier productionrequestsand if the Hearing Officer were to undertakean independent

comparisonof the two sets of documents,then he would reachthe sameconclusionaboutthat

comparisonas the State has--eventhough the State doesnot even claim to have madethat

request-by-requestcomparisonitself.

This is, of course,consistentwith the State’s view that PCC has the burden of

“justifying” its discoveryrequeststo the HearingOfficer in order to avoid the issuanceof a

protectiveorder. This view, though,turns thediscoveryprocesson its head. -

PCC hasa right to propoundproductionrequeststo theStatein thefirst instancewithout

artificial limit (unlike thecasewith interrogatories),subjectonly to its obligationsto conductthis

litigation in good faith generallyandspecificallyto refrainfrom using the discoveryprocessfor

an improperpurpose. OncePCChasdoneso, theStatehasan obligationin the first instanceto

substantivelyrespondto eachrequestin goodfaith, includingstating its objectionsto any request

on its individual merits. Then, if and only if PCC contendsthat someState oljection to a

discoveryrequestis without merit and seeksan order compellinga substantiveresponse,does

PCC beartheburdenof “justifying” that specificrequest.Conversely,if the Statecontendsthat

thegroundsexist for the issuanceof a protectiveorderon a moregeneralbasis,then the State

bearstheburdenof proving that one or moreof thecriteria for the issuanceof a protectiveorder

aresatisfied.

The State,though,contendsthat all it hasto do in order to shift to PCCthe burdenof

justifying to the HearingOfficer why additionaldiscoveryshould be allowedis asserta general

claim that it shouldnot haveto respondto any (or at leastnot much)additionaldiscovery.As

this is completelycontraryto thenormalrulesof discoverydisputeresolution,it is notsurprising
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that the Statehasprovidedno authority for its positionasto which party bearstheburdenof

persuasionwith respectto the issueofwhethera protectiveordershouldbe issued.

The mannerin which the State has advancedits primary complaint aboutthe PCC

productionrequestsin questionillustratesthe problemwith the State’stactichere. Throughout

the pendencyof this discoverydispute,the Statehasassertedover and over that many (if not

most)of the disputedproductionrequestsseektheproductionofdocumentsalreadyproducedby

the State. However,theStatehasnever,for eitherPCCor theHearingOfficer, madea request-

by-requestcomparisonof thedisputedrequestswith previousonesto demonstratethe accuracy

of its contention.

In the face of the State’s relentlessassertionsthat theproductionrequestsin disputeare

for themost partduplicativein nature,PCCmust emphasizethat it wasnot its intentionto seek

either information or documentsvia the discoveryrequestsin disputethat hasalreadybeen

providedto PCCby the Statein responseto earlierdiscoveryrequests.5Furthermore,in the face

of theserelentlessassertionsby theState, PCCalso mustemphasizeii~contentionthat ~ of

thediscoveryrequestsin disputein fact is duplicativeof an earlier discoveryrequestto which the

Statehasprovideda substantiveresponse.PCChasacknowledgedthat someof thediscovery

requestsin disputeare duplicative of earlier requeststo which the State had not provided a

substantive responseat the time the new discovery requestswere served upon the State.

(ResponseBrief at7, n.8).

However,PCCrecognizesthat it would be no moreappropriatefor theHearingOfficer to

acceptat face value PCC’s representationsthat the discoveryrequestsin dispute are not

duplicative of earlier requeststhan it would be for him to acceptat face value the State’s

As previouslynoted,that PCCintentis clearly statedin the instructionssectionof eachof thesetsof discovery
requestsat issue.
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assertionsthat therequestsareindeedduplicativein nature. Thus, if the issuesraisedhereby the

State’sProtectiveOrderMotion wereinsteadraisedby aPCC motionto compeldiscoveryso as

to overcomerequest-specificobjectionsassertedby theState,PCCwould supportits positions

on a request-by-requestbasis. Why the State believesthat it hasno correspondingburden in

seekinga protectiveorderfrom theHearingOfficer is unfathomableto PCC.6

In short, the State’sgroundsfor the protectiveorderit seeksare (1) “It will be a lot of

work to providesubstantiveresponsesto thesediscoveryrequests,andweshouldn’t haveto do

sobecausewehavealreadyprovidedPCCalot of discovery,”and (2) “A lot of thesediscovery

requestsare duplicative of oneswe have already respondedto--trustus on this.” The first

argumentis legally insufficient. The secondis unproven. Therefore,to the extent that the

State’sReply Motion is basedupon thosearguments,it providesno support for the State’s

ProtectiveOrderMotion andshouldnot be entertainedby theHearingOfficer.

C. As To ProprietyOf PCC’sProductionRenuests

By its ReplyMotion, theStatein partseeksleaveto arguethat PCC’sproductionrequests

to the Statein disputedo not seekdocumentsthat aresubjectto discovery. However,the State.

hasfailed to justify theHearingOfficer consideringthat argumenteither.

First, theStatecompletelyfailed in its ProtectiveOrderMotion to addressthe threshold

issueof whetherPCC’s requestsseekthe productionof documentssubjectto discovery,even

thoughthis is afundamentalpartof theanalysisrequiredfor a determinationof whetherany of

thecriteria that supportthe issuanceof a protectiveorderexistshere. Having failed to address

this basic issuein its ProtectiveOrderMotion in the first instance,the State shouldnot be

6Significantly, the Stateunderstoodits responsibilityto addressdisputeddiscoveryrequestson a request-by-
requestbasisearlierin this casewhenit unsuccessfullysoughtanorder from the HearingOfficer compellingPCCto
providediscoverysoughtby the State. Againstthis background,it is particularly puzzling why the Statebelievesit
neednot undertakea similareffort in order toobtain a protectiveorderagainstFCC’sdiscoverydirectedto it.
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allowedto makeits principalargumentsasto this issuein its Reply Brief, justbecausePCChas

notedin its ResponseBrief this glaringhole in theState’scase.

Second,there againis no substantivereasonfor the HearingOfficer to entertainthe

discussionof this topic in theState’sReply Brief. That discussionalso doesnot establishthe

propositionthat the documentssought by the productionrequestsat issueare not subjectto

discovery.

The Statesets forth a numberof argumentsin its Reply Brief that purport to address

PCC’scontentionthat theproductionrequestsin disputeseekthe productionof documentsthat

containinformation that is relevantto oneor moreissuesthat havebeenraisedin this caseand/or

information that is calculatedto lead to such relevant information. However, most of those

argumentsdo not actuallyaddressthat PCCcontention. Rather,everythingin SectionIV of the

State’sReply Brief after the first paragraphthereofis merely a continuationof the State’s

contentionsthat many of the productionrequestsin questionareduplicativeof earlier requests

and that it would otherwisejustbe too much work to respondto thoseproductionrequestson

their individual merits.

Thus, theonly substantivecontentiontheStatemakesin this partof its Reply Brief is that

“Respondentsimply reformulatesmanyof its strickenaffirmative defenses,and also places

emphasison certain questionsthat may, in actuality, be nothing more than smokescreens.”

(ReplyBrief at 9). This statementhardly constitutesrebuttalof PCC’s contentionthat all of the

production requestsin dispute seek the production of documentssubject to discovery.

Significantly, the State makes no effort in its Reply Brief to challengeeither PCC’s

characterizationof eachand every productionrequestat issuein AppendixA to its Response

KC.I101945-1”~ 10
2597/3



Brief orPCC’scontentionthat documentsrelatingto thevariousissuesidentifiedby PCCin that

Appendixaresubjectto discovery.

Assumingfor the sakeof argumentthat thereis someconceptualconnectionbetweena

descriptionof documentsto be producedanda “reformulationof a strickenaffirmativedefense,”

to theextentthat aparticularPCCproductionrequestseekstheproductionof documentsrelevant

to a strickenaffirmativedefense,thosedocumentsalso arerelevantto the issueof themagnitude

of an appropriatecivil penalty, if any, to be imposedupon PCC in this caseif the Stateproves

thoseviolationsof theIllinois EnvironmentalProtectionAct alleged.7 To theextentthat thereis

someconceptualconnectionbetweena descriptionof documentsto beproducedand “emphasis

on certain questionsthat may, in actuality, be nothingmore thansmokescreens,”PCCcannot

locatethat connectionandcannotspecificallycommentfurther.

As for bothof thesepoints(whatevertheyactuallymaybe), theStatehasmadeno effort

to identify which of the PCCproductionrequestsat issuesatisfy eitherconcept;but it is clear

that theseconceptsdo not apply to all of the requestsat issue. Thus, the State’sdiscussion

providesno basisfor the issuanceof aprotectiveorder.

In short, the Statehaspresentedno argumentin its Reply Brief that would establishthe

propositionthat thePCCproductionrequestsin disputedo not seektheproductionof documents

subjectto discovery. Therefore,there is no reasonfor the HearingOfficer to entertain the

discussionof this subjectin the State’sReply Brief in connectionwith his considerationof the

State’sProtectiveOrderMotion.

indeed,in arguingto the Board that all of PCC’s affirmative defensesshouldbe stricken,the Statecontended
that the basic conceptsof certain of PCC’s affirmative defensesindeedare presentin this case,but only in the
context of penaltyissues;andthe Boardagreedwith the Statein this regardto some extentin striking certain of
PCC’saffirmative defenses.
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D. As To Rule2O1(k~Issues

By the State’sReply Motion, theState in part seeksleave to file its ReplyBrief so asto

dispute certain assertionspurportedlymade by PCC regardingthe parties’ Rule 201(k)

discussions/consultationand to set forth its version of certain other aspectsof those

discussions/consultation.However, the State’sReply Brief fails to addressthe Rule 201(k)

issuesdiscussedin PCC’sResponseBrief.

TheStateaccuratelyobservesthat disputesexistas to preciselywho said what to whom

about what when in the course of the parties’ attorneys’ discussionsand correspondence

regardingthe issuesraisedby the State’sProtectiveOrderMotion. However,thesedisputesare

of no significancewith respectto the issuesraised by either that motion or the State’sReply

Motion, so there is no reasonfor the Hearing Officer to be concernedwith thosedisputes.8

Rather,it is only certainaspectsof the parties’ discussion/consultationprocessthat are IIQI

disputedthat arerelevantto thedispositionoftheState’smotions.

First, it is undisputedthat the Statemadeno reasonableeffort to invoke theRule201(k)

consultationprocessbefore filing the State’s ProtectiveMotion in the first instance,as

establishedby theBlantonAffidavit I at paragraphs6 through 11 and theHedingerAffidavit at

paragraphs6 through10. Thereis nothingto thecontraryin theState’sProtectiveOrderMotion

and supportingmaterials,the State’sReply Motion, the State’sReply Brief, or the affidavits of

theState’sattorneysfiled in supportoftheState’sReplyMotion, bothofwhich merelygenerally

averthat the “assertions”containedin the State’sReply Brief are true, correctandaccurate,to

thebestof their knowledge.

‘To the extent,though,that theHearingOfficer considersthe parties’factualdisputesin this regardgermaneto
any issueraisedby eitherthe State’sReply Motion or its ProtectiveOrder Motion, PCCreiteratesits confidencein
theveracityof the statementscontainedin theBlantonAffidavit I andtheHedingerAffidavit.
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Second,it is undisputedthat the Statehasconsistentlyrefusedto discusseachof the

individual discoveryrequestsin disputewith respectto the issuesof whethera requestseeks

information that is subjectto discovery,what would be requiredof the Stateto provide the

informationsoughtby therequest,andwhetherit would be unduly burdensomefor theStateto

do so. Rather,the consistentpositionsof the State havebeen(1) that it hasno obligation to

discussthediscoveryrequestsin disputewith PCCon thebasisof therespectivemeritsof each

individual requestunlessthe HearingOfficer’s ruling on the State’sProtectiveOrderMotion

imposessuchan obligation,and(2) that theStatewill not undertakeany suchdiscussionprior to

receivingthat ruling. (~,~ SecondAffidavit Of W. C. BlantonRelatingTo State’sMotion

ForProtectiveOrder) (“BlantonAffidavit II,” ¶4)~9

BecausetheState’sReply Motion doesnot discussany Rule201(k)issuegermaneto the

State’sProtectiveOrder Motion, there is no reasonfor the HearingOfficer to entertainthe

discussionof Rule 201(k) issuescontainedin the State’sReply Brief in connectionwith his

considerationof that Motion. BecausetheStatehasfailed to comply with the requirementsof

Rule201(k) with respectto the parties’ discoverydisputehere, the State’sProtectiveOrder

Motion shouldbe denied.

III. CONCLUSION

For thereasonsstatedabove,theState’sReplyMotion shouldbe denied.

The factthat thepartiesdid discusstheseissueswith respectto the meritsof threecategoriesof the discovery
requestsin disputedoesnot detractfrom the significanceof the State’sgeneralrefusal to discussthe individual
discoveryrequestsin disputewith PCC. Rather,the fact that PCCwaswilling to modify the few requeststhat thc
State was willing to addresson their individual merits, (Blanton Affidavit iI, ¶ 4), confirms the merit of the
Rule 201(k) requirementthat partiesinvolved in a discoverydisputemake a good faith, reasonableeffort to resolve
that disputeby agreementprior to seekingrelief from the presidingtribunal.
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Date: July 14, 2003

Respectfullysubmitted,

PEABODY COAL COMPANY

By its attorneys

W. C. Blanton
BLACKWELL SANDERSPEPErMARTINLLP
Two PershingSquare,Suite 1000
2300Main Street
PostOffice Box 419777
KansasCity, Missouri 64141-6777
(816)983-8000(phone)
(816)983-8080(fax)
wblanton@blackwellsanders.com(e-mail)

teptienF/i-ieainger
HEDINcTER LAW OFFICE
2601 SouthFifth Street
Springfield, IL 62703
(217)523-2753(phone)
(217)523-4366(fax)
hedinger@cityseape.net(e-mail)
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BEFORE THE ILLINOIS POLLUTION CONTROL BOAROLEng’~OrificE

JUL 1 7 2003

PEOPLEOFTHE STATE OFILLINOIS, ) STATE OFIWNOIS
Pollution Control Board

Complainant, )
)

v. ) PCB99-134
)

PEABODY COAL COMPANY, aDelaware )
Corporation, )

)
Respondent. )

SECONDAFFIDAVIT OF W. C. BLANTON RELATING TO
STATE’S MOTION FOR PROTECTIVE ORDER

W. C. Blanton,beingfirst duly sworn,statesasfollows:

1. The statementsmadehereinarebaseduponmy personalknowledge,and I am

competentto testify hereto.

2. I aman attorneyduly authorizedto practicelaw in theStatesof Indiana,Missouri,

and Minnesota;andI amoneof theattorneysof recordfor Respondent,PeabodyCoalCompany

(“PCC”), in connectionwith the above-captionedmatter, having beengrantedleave by the

Illinois Pollution Control Board (‘Board’) to appearpm h~ in this matteron behalfof

PCC.

3. This affidavit is beingfiled with the Board as part of PCC’s oppositionto

Complainant’sMotion For ProtectiveOrder(“State’sMotion”), filed in this matteron or about

June4’ by Complainant,PeopleoftheStateof Illinois (“State”).

1 All datesstatedhereinarefor theyear2003,unlessspecificallystatedotherwise.
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4. It wasthe positionof the State’sattorneysat the meetingthat is the subjectof

Paragraph13 of the Affidavit Of W.C. Blanton RelatingTo State’sMotion For A Protective

OrderexecutedJune12, (“Blanton Affidavit I”) that theStatehasno obligationto andwould not

undertaketheeffort to determinewhethergroundsexist for theStateto assertobjectionsto all of

the discoveryrequestsin disputeon an individual basis prior to the issuanceof a ruling on the

State’sMotion. Rather,it was theState’spositionasarticulatedby its attorneysat that meeting

that the Statehasalreadyprovidedsubstantialinformation and produceda large numberof

documents in responseto PCC’s discoveryrequestsalready,and that it is thereforePCC’s

burdento justify any (or at leastany substantialamount ol) further discoveryrequeststo the

State. However, in the courseof that meeting, three categoriesof discovery requestswere

discussedwith respectto certainof the issuesraisedby those requests.

First, the State’s attorneysvoiced an objection to interrogatories3 and 4 containedin

PCC’sThird SetOf InterrogatoriesTo The Stateandproductionrequests16 and 17 containedin

PCC’s Fourth Set Of RequestsTo The StateFor The ProductionOf Documents,which seek

detailedinformationregardingthe State’sopinionwitnessesandtheopinionsof thosewitnesses

to be offeredasevidenceat ajudicatoryhearingin this matter,asbeingundulyburdensome.In

response,I agreedon behalfof FCC to addressthe mattersthat are the subjectof portionsof

thosediscovery requestsin PCC’s depositionsof those Stateopinion witnessesin lieu of

obtainingtheinformationsoughtby meansofwritten answersto thoseinterrogatories.

Second,the State’sattorneysvoicedan objectionto the scopeof interrogatories16 and

17 containedin PCC’sFifth Set Of InterrogatoriesTo TheStateand productionrequests14 and

15 containedin PCC’sSixth Set Of RequestsTo TheStateFor The ProductionOf Documents,

which seekinformationregardingcertain aspectsof theState’shandlingof casesotherthan this
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one involving actualor threatenedcontaminationof groundwater,asbeing overly broad. In

response,I agreedon behalfof PCCto limit thescopeof thosediscoveryrequestssoasto seek

only informationregardingthepossibleestablishmentof a groundwatermanagementzonein

connectionwith theState’shandlingof eachof thoseothercases.

Third, theState’sattorneysvoicedan objectionto certaininterrogatoriesand production

requestson thegroundsof the State’scontentionthat they seekinformation or theproductionof

documentsalreadyprovidedby the Stateto PCC in responseto previousdiscoveryrequests,

asserting-that the instruction associatedwith eachof the PCC sets of interrogatoriesand

productionrequestsin disputethat unequivocallystatesit to be PCC’sintentionnot to requirethe

Stateto providediscoveryin a duplicative manneris insufficient protectionfor the Statewith

respectto any duplicativediscoveryrequests.In response,I agreedon behalfof FCCto review

thediscoveryrequestsin disputeand to qualify eachdiscoveryrequestthat could reasonablybe

interpretedasbeingduplicative in natureandto modify eachsuchrequestto explicitly statethat

the requestseekseither information or the productionof documentsonly to the extent “not

previouslyprovided.”

5. Throughoutthecourseof the parties’ in-persondiscussionsand correspondence

regardingthe issuesraisedby the State’sMotion, the State’sattorneysconsistentlytook the

positionthat thefirst stepofany effort to resolvethe parties’discoverydisputewould haveto be

PCCadvisingtheStatewhich, if any, of thediscoveryrequestsin disputePCCwould voluntarily

withdraw, after which the State might be willing to discussthe possiblehandling of the

remainingviable discoveryrequestsby agreement.

KG-I IO2922-F~
2597/3



Furtheraffiant sayethnot.

W. C. Blanton

STATE OF MISSOURI

COUNTY OF JACKSON

)
)
)

Subscribedandswornto beforeme, aNotaryPublic in andfor saidCountyandState,this

of July, 2003.

O9%AI.tcp~iER HALL
Notary Public - Notary See]

STATE OF MISSOURI
Jackson County

My Commission Explrot November i2~2004

My CommissionExpires:

NotaryPublic
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